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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF 
PROCEEDS) BILL 2015 

Second Reading 
Resumed from 6 May. 
MR B.S. WYATT (Victoria Park) [12.45 pm]: I rise to speak on the Bell Group Companies (Finalisation of 
Matters and Distribution of Proceeds) Bill 2015. I begin by noting, I guess with a certain sense of coincidence or 
irony, the passing of Alan Bond in the past couple of weeks as this legislation comes through the Parliament. Of 
course, it finds its origins in Mr Bond. We have seen in the media all over Australia and probably all over the 
world—I think there was some American reporting, no doubt because of the America’s Cup—stories of the 
passing of Mr Bond and here we are debating a piece of legislation that deals with that part of Mr Bond’s life 
that sent him to jail in the end. 
Dr M.D. Nahan: This is one of the transactions that sent him to jail. 
Mr B.S. WYATT: Absolutely. We should make no mistake that this is a controversial bill, regardless of the 
history. What we are doing here is setting a very strong, odd, unusual precedent that I dare say will be the subject 
of further court action regardless of what the legislation seeks to do. Ultimately, that is for others to decide 
whether they want to do that. The opposition will not be opposing this bill. I will move a couple of amendments 
around the transparency and reporting of the administrator. In light of what we are doing, I would like to see a bit 
more of an explanation and transparency around the role of the administrator and the responsibilities that the 
government is giving the administrator under this bill. Also, clauses 47 and 67, from memory, will be the subject 
of some debate during consideration in detail. 
In his second reading speech, the Treasurer went through a bit of the history of this matter but I also want to 
spend just a short time going through it. Rather than try to cobble it together myself, I might quickly quote from 
a couple of books that are good reflections on the 1980s. One by Trevor Sykes—The Bold Riders—is an 
outstanding analysis of a number of transactions, identities and companies of that time, including 
Bond Corporation and Mr Bond. For the benefit of Hansard, there are a couple of separate parts of the book that 
I want to quote because it gives a good outline for members about what happened with the Bell Group at that 
time that ultimately led to the litigation and leads us to where we are now. I will quote from page 119 of 
Mr Sykes’ The Bold Riders.  
It reads — 

The empire of Robert Holmes à Court had been mortally wounded by Black Tuesday. Over the previous 
twenty years Holmes à Court had built, from scratch, an enormous empire. Starting as a lone lawyer, he 
took over the tottering Albany-based WA Woollen Mills. Through government subsidies and some 
shrewd but ruthless dealing in the nickel boom he climbed to the point where he could take over the 
earthmoving business of Bell Group. He then formed a share-trading subsidiary named Bell Resources. 

Sykes continues, further along — 
Holmes à Court’s family company Heytesbury Holdings held 43 per cent of Bell Group, which in turn 
held 46 per cent of Bell Resources which controlled the bulk of the assets. 

He then goes on to the interesting analysis that Bond’s purchase, if you like, or takeover of Bell was an idea that 
looked as though it had been promoted around by the late Laurie Connell, who first proposed the idea to 
Kerry Packer. The convenient idea, of course, was that Laurie Connell would get a $50 million fee for the idea of 
the transaction. Sykes goes on to make this point — 

Connell then approached Bond with the same idea, including the $50 million fee. The trick was to get 
Holmes à Court’s stake in Bell Group without having to buy out the public shareholders. Under stock 
exchange rules at the time, any buyer acquiring more than 19.9 per cent of a public company had to 
make an equivalent offer to the remaining shareholders. After some discussion Connell and Bond hit on 
a plan whereby Bond would buy 19.9 per cent of Bell Group from Heytesbury, and another 
19.9 per cent would be bought by the WA SGIC. 

Which is now the Insurance Commission of WA. It continues — 
This would get Holmes à Court out of nearly all his Bell Group shares while avoiding the need to make 
any offer to the public, who held 55 per cent of Bell Group. This meant that a government body would 
have to connive in a scheme to outflank the Companies Code and to bar the public shareholders from a 
chance of selling out at the same price as their chairman would be getting. 

The chairman at the time was Robert Holmes à Court. 

I continue to the next part, effectively the transaction, at page 215 of Sykes. It reads — 
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Bond committed one other highly visible folly in April 1988. Holmes à Court had been trying to 
liquidate his empire, including his 43 per cent controlling stake in Bell Group Ltd. Bell Group then 
owned a range of assets including the Bell transport and earthmoving group, West Australian 
Newspapers and 15 per cent of the Standard Chartered Bank of Britain. The most significant asset was 
its 40 per cent stake in Bell Resources Ltd, which in turn held 20 per cent of BHP and a number of other 
valuable interests. In the wake of the October crash Bell Group shares had slid to $1.30. This was an 
unappealingly low price to Holmes à Court, but he was unlikely to get a much higher bid. Under 
company law, anyone buying 20 per cent or more of Bell Group would have to make an equivalent bid 
for the rest. The solution was for Holmes à Court to split his holding into two parcels of 19.9 per cent 
and sell them simultaneously to the SGIC of Western Australia for $2.50 and to Bond Corporation for 
$2.70. By making the sales at different prices it was hoped to avoid the allegation that the buyers had 
been acting in concert. 

Sykes goes on to make the point that that effectively left the shareholders at the mercy of Mr Bond. 

I will quote once more, if I may, from Sykes’ book. It goes on to outline what are called the “Brigitte Bardots”—
the back-to-back loans that ultimately ended up stripping the minority shareholders of Bell of more than 
$1 billion in cash. I quote from page 224 — 

The biggest and worst use of Brigitte Bardots was in Bell Resources. Throughout what follows it should 
be remembered that Bond Corporation, through Bell Group, owned only 53 per cent of Bell 
Resources—40 per cent through Bell Group and the rest through other entities. Yet the assets of Bell 
Resources (mostly cash) were dealt with as though they were wholly owned by Bond Corporation. The 
rights of the other shareholders in both Bells were completely disregarded. The abuse of their rights was 
particularly flagrant because Bell Group, both before and after it was taken over by Bond Corporation, 
had given undertakings to many of its bankers that neither it nor its subsidiaries would advance more 
than $25 million to companies outside the Bell group. In addition, Bond Corporation had agreed with 
the Bells’ main financiers that it would ensure that Bell Resources and J.N. Taylor Holdings and their 
various subsidiaries would not make any loans to Bond Corporation except for short-term 
accommodation during the life of the financing facilities. In one case this prohibition on inter-company 
lending extended up to Dallhold. Having reached this agreement, Bond Corporation then drove a coach 
and horses through it by using Brigitte Bardots. 

When Bond got control of Bell Group at the end of August 1988 Bell Resources had net tangible assets 
of $1.8 billion. Bell Resources was carrying considerable debt, with liabilities of more than a billion 
dollars, but its assets had included large parcels of shares in BHP, BHP Gold and Central Queensland 
Coal Associates. These investments had mostly been liquidated for cash at the time. 

By way of an aside, it is my understanding that the cash within Bell effectively was the sale of its former 
significant stake held in BHP Billiton. Sykes continues — 

There is evidence that, from the day of the takeover, Bond Corporation viewed Bell Resources as a cash 
cow. According to Ron Nuich, a Bond accountant, two Bond Corporation treasury executives walked 
into Bell’s treasury on the first day, with one of them saying: ‘We just bought you guys out and by the 
way where is your chequebook, because we’ve got to write a cheque for $70 million today’. 

Sykes goes on in great detail—it is a very detailed book—to make the point that the cash within Bell Resources 
was siphoned out in two stages. The first was on the day on which the offer for Bell Group closed and the second 
was on 29 August 1988, three days after Bond took over the Bell Resources board. As we know from history, 
there was in the end more than $1 billion taken out of Bell by Bond. As Sykes notes in his book, during this 
entire time Bond effectively had only 53 per cent of Bell, so those minority shareholders—I might say, a 
significant minority, at 47 per cent of the rest of the company—were defrauded of that money. 

I will not read from this, but I note that a similar observation was made in Paul Barry’s very famous book, 
The Rise and Fall of Alan Bond, and it also outlines this process and makes the point that some $1.2 billion was 
taken out of Bell. Interestingly, Bond was at the time trying to split the purchase so as to not be forced into a 
takeover offer and make the same offer to the shareholders, and Barry makes the point that if he got away with 
that, then certainly that would have cost about $175 million versus the $800 million he ultimately had to pay to 
gain ownership of Bell. Certainly, it is historically a very interesting time, to say the least, in terms of how we 
have ended up here. 

I left law school in 1996 and did my articles in 1997, and friends who went off to work at Blake Dawson 
Waldron might have been involved; I know that Herbert Smith Freehills certainly was, noting the State Solicitor 
sitting up the back. I know Freehills certainly was, and that many of my friends spent good chunks of their lives, 
in one way or another, working on the litigation that led ultimately to the settlement in, I think, 2013, of the 
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$1.7 billion sitting in Westpac Bank here in Western Australia. It is certainly a long, expensive and somewhat 
tortuous path that has got us to where we are, and I think it is that long and tortuous path that has forced the 
government’s hand in respect of this legislation. I originally thought that we might not see this legislation, as it 
was tabled by the minister, actually debated; I thought it was, if you like, a device for prompting a negotiated 
outcome in Singapore last week, I think it was, during the budget estimates hearings. The fact that it has been 
brought on clearly suggests to me that there was not a successful outcome during that mediation process in 
Singapore last week, so away we go.  

As I have said, the legislation is controversial and, I dare say, will be the subject of some form of constitutional 
challenge going forward. I think it is important to put on the record a couple of perspectives that have been put. 
The Law Society of Western Australia has made some very strong and, I think, fair comments about the 
draconian nature of this bill. I will read into Hansard a short letter that I received from Matthew Keogh, the 
president of the Law Society; it was sent to the Treasurer and copied to me and a number of other members. It 
states — 

Dear Treasurer 

… 

I write regarding the Government’s recently announced Bell Group Companies (Finalisation Of 
Matters And Distribution Proceeds) Bill 2015 … 

The Law Society wishes to record its concern with some of the key aspects of the Bell Legislation for 
the following reasons. 

1. The rights of the remaining Bell Group creditors exist under an established legal regime, which 
is capable of resolving the disputes between them. The Bell Group creditors have also 
organised their affairs in accordance with that regime. It would be contrary to the Rule of Law 
for legislation such as the proposed Bell Legislation to trammel those existing rights. 

2. While the Government considers the circumstances of the Bell Group litigation justify the 
approach it has adopted with the Bell Legislation, the Society opposes any law that removes or 
compulsorily acquires a person’s property or commercial rights without just compensation. 
Government action and legislation that has this result is unjust. 

3. The legislation provides that the Authority that it establishes may seek advice from the 
State Solicitor. The State Solicitor is also the advisor to the Insurance Commission of 
Western Australia as creditor and the State Government in seeking to implement the 
Bell Legislation. The Society considers this approach places the State Solicitor in a position of 
an actual conflict of interest. These arrangements should be re-assessed. 

4. The Society has always opposed and in the case of the Bell Legislation continues to oppose the 
creation of criminal offences with retrospective operation. In this regard, the Bell Legislation is 
contrary to the Rule of Law and the requirement that a person be able to ascertain the law that 
applies to them at any given time and not be punished for conduct that they could not have 
known was criminal at the time of undertaking such conduct. I draw your attention to the 
Law Council of Australia’s Rule of Law Principles policy statement and note the 
Commonwealth’s prohibition on the creation of retrospective offences. 

While the retrospectivity may only apply from the time at which the Bell Legislation was 
introduced into Parliament, this does not provide sufficient notice to those it may affect. Nor is 
it consistent with the above propositions to rely upon a mere introduction of the 
Bell Legislation into Parliament, where such legislation may never be enacted or at least not 
enacted in the form as it was introduced. 

5. The Society does not, in any event, consider there is sufficient justification for legislation of 
this type to provide criminal sanction for conduct that is contrary to the Bell Legislation. The 
use of criminal sanction for such commercial issues between creditors is particularly punitive, 
especially where the matters involved have arisen over the decades prior to the proposed 
introduction of such criminalisation. This is particularly so where the State Government is, in 
effect, one of those creditors. 

Ultimately, the Society considers the Bell Legislation is objectionable and has the potential to seriously 
damage the reputation of the State as a jurisdiction which is free of sovereign risk. The Society urges 
the State Government to withdraw it and allow the division of the proceeds of the Bell Litigation to be 
undertaken according to existing and established law. 
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Finally, the Law Society is concerned by your characterisation in the press of the litigation around the 
Bell Group as a “feeding frenzy for lawyers”, sentiments that you repeated during a radio interview. 
Such comments imply that in some way, the legal practitioners involved have not only unnecessarily 
prolonged such litigation but also that they have done so for their own benefit rather than in the interests 
of their clients. 

Legal practitioners will and should always work to protect the legitimate rights of their clients. The 
Society has no reason to believe that the lawyers involved in the Bell Group litigation have done 
anything other than appropriately work to protect their client’s interests, while always having proper 
regard for their obligations to the Court. 

That is basically the substance of the letter. The Law Society is right. Each of the five points that it has raised are 
legitimate issues and I hope that in the Treasurer’s reply to the second reading debate, he goes through those five 
points and provides an answer to why we are seeking such brutal legislation, as I think it was referred to in the 
briefing from the government. I hope that it is not, as the Law Society points out, simply to stop the feeding 
frenzy. I think the Treasurer needs to make the case for why we are doing this. I can understand why the 
government wants to bring this to a conclusion and I can understand the process it will set up. I can understand 
the compulsory acquisition of assets; it is not unusual for a government to do that, usually, as they say, on just 
terms. The only equivalent of this outright compulsory acquisition that I can think of—the Treasurer may be able 
to give us another example in his reply to the second reading debate—is the Criminal Property Confiscation Act. 
Under that act, once a person is declared to be a drug trafficker, as they have been found to have over a certain 
amount of prohibited drugs, all the property they own is effectively confiscated as at that date and there is no 
capacity for the court to find otherwise. There is no doubt that this is brutal, draconian legislation. 

I note that the Institute of Public Affairs has made some very strong comments about this legislation in its 
bulletin titled “FreedomWatch”. It accused the state government of excessive overreach, stating that the violation 
of the basic tenets of the separation of powers and the rule of law is particularly egregious, assuming that this bill 
becomes law. I dare say that it is that area in which any challenge is perhaps likely to come. It also stated that the 
legislation is in the naked self-interests of the Western Australian government and it highlighted the two clauses 
of the bill which I have particular concerns with and which will be the subject of debate—that is, clauses 47 and 
67. I think it is worth spending a couple of minutes on each clause. 

Clause 47, “Scheme to avoid operation of Act or achievement of its objects”, basically provides that a person 
who enters into or carries out a scheme for the purpose of directly or indirectly defeating, avoiding, preventing or 
impeding the operation of this legislation or the achievement of its objects is subject to a penalty of a fine of 
$200 000 or imprisonment for five years or both. The term “scheme” is defined incredibly broadly. The 
definition of “scheme” states — 

(a) any agreement, promise or undertaking, whether express or implied and whether or not enforceable 
or intended to be enforceable by a legal proceeding; or 

(b) any plan, proposal, action, course of action or course of conduct. 

I wondered how this may impact on my activities as a member of Parliament. I have a basic understanding of the 
privileges and the rights of a member of Parliament, but I have some questions about how that definition may 
impact on me. I will give an example. There are five creditors, are there not, Treasurer? 

Dr M.D. Nahan: Yes, five. 

Mr B.S. WYATT: There are five creditors, of which at least four will be a little upset about this bill. Let us say 
that they want to meet with me, as the member of Parliament with responsibility for the carriage of this 
legislation on behalf of the opposition, to convince me to draw up a submission to shadow cabinet to oppose this 
legislation.  

Clearly that would be captured by the word “scheme”. I was of the view that the privileges that come with my 
role as a parliamentarian would hopefully protect me, but being something that is more by way of convention, if 
you like, I was curious to know whether a specific piece of legislation imposes a criminal sanction on activities 
that I would be doing. I would certainly be meeting with people who would want me to oppose or, at the very 
least, indirectly defeat, avoid, prevent or impede the operation of the act, which may very well also encompass 
moving amendments to change the operation of this act. 

Yesterday, by chance, I received a copy of a speech presented by Hon Barry House—the President of the other 
place—in Dhaka, Bangladesh at the twenty-sixth Commonwealth Parliamentary Seminar. The speech outlined 
those rights—I cannot find it—but I took it upon myself to write to the Speaker to get his views on this and, at 
the very least, to clarify and give me some certainty around whether I was participating in a scheme by meeting 
or potentially meeting with people who may want the act defeated, avoided, prevented or impeded. 
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I unsuccessfully tried to print off a copy of my letter a little while ago—hopefully the printer might be working 
again now; I am not sure—otherwise I would have read that in. Either way, the Speaker was good enough to 
respond and I will read his letter into Hansard for the benefit of all members. The letter is dated 9 June 2015 and 
states — 

Dear Mr Wyatt 

I refer to your letter dated 5 June 2015 concerning one of the proposed offence provisions in the Bell 
Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 and its potential 
effect on you in discharging your duties as a Member of Parliament. 

You mentioned you are concerned that by meeting with people who request your support to oppose the 
passage of the Bill through Parliament, your actions would come under the definition of ‘scheme’ in 
clause 47, which specifies that it is an offence to enter into or carry out a scheme, which includes any 
plan, proposal or action, to directly or indirectly defeat, avoid, prevent or impede the operation of the 
Act. You also point out that this section operates retrospectively, as it applies to a scheme whether it 
was entered into or made before or after the enactment of the Act. 

While I note your concerns, it is clear that the protection of parliamentary privilege extends to Members 
doing such things as are necessary to inform themselves and make arrangements for dealing with issues 
in the Parliament and its committees. Parliamentary privilege is part of the law in Western Australia and 
can only be put aside where there is express provision or a necessary implication in legislation that 
parliamentary privilege does not apply. My view is that neither of these conditions exist in this Bill, if it 
became an Act in its present form. 

I do not agree that the Bill constitutes a contempt as it does not represent anything more than a Bill 
before the House, and it is open to any Member to support, oppose or amend it. 

For these reasons, I do not consider that the provisions of this Bill impede the ability of Members to 
discharge their duties as Members of Parliament. 

I want to thank the Clerk—the Clerk is always listening!—and the Speaker for his letter because it is clearly the 
Speaker’s view that the parliamentary privilege — 

… can only be put aside where there is express provision or a necessary implication in legislation that 
parliamentary privilege does not apply. 

It is the Speaker’s view that the very broad terms in clause 47 do not create that necessary implication and it is 
not an express provision. It certainly does not specifically say that the privileges of Parliament do not apply in 
this situation. I hope that the Speaker is correct and that there is no necessary implication and I do not find 
myself serving five years and paying a $200 000 fine for my trouble. 

I thank the Clerk who provided me with a copy of the letter that I sent to the Speaker, which I was trying to print 
before. I will not read it in, but if members are interested in it, they can ask me for a copy. The key thing to note, 
however, was the letter from the Speaker, which was useful to read in for the benefit of members. As I said, I am 
concerned by that provision and I am keen to get the view of the Treasurer and the State Solicitor during 
consideration in detail on the enforceability of that provision, the likely challenge to that and whether the 
High Court is likely to frown upon such a provision. Ultimately, what concerns me is if this legislation passes 
through Parliament and is then knocked over by a superior court. I understand what the Treasurer is trying to do 
with respect to that $1.7 billion because, quite rightly, the taxpayers of Western Australia want a return on the 
risk they undertook in funding the litigation. 
The other provision that will also get some focus is clause 67. That is the “no appeal or review” section of the 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015, which was also the 
subject of commentary by not only the Law Society of Western Australia, but also the Institute of Public Affairs 
and Stephen Bartholomeusz, who I think is the president of the Australian Bar Association. 
Dr M.D. Nahan: He is a journalist. 
Mr B.S. WYATT: Sorry, I am reading his article in which he talks about the Australian Bar Association, which 
has also expressed concern around clause 67 — 
Dr M.D. Nahan: He is a very well known and longstanding journalist. 
Mr B.S. WYATT: Yes. His article in the Business Spectator makes a point, which is why I have put the 
question to the Treasurer and will do so again when the State Solicitor is sitting next to him in consideration in 
detail. In the article dated 4 June 2015, Stephen Bartholomeusz wrote — 

As one would expect, the lawyers aren’t happy that the bill could criminalise any legal challenge to its 
validity. 
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As an aside, the definition of “scheme”, a retrospective criminal offence, clearly also applies to an application to 
a court to defeat or challenge the validity of the bill. Bartholomeusz continues — 

One suspects that, if the unsubordinated creditors could get a challenge to the legislation before the 
High Court (and an ageing Dutch billionaire is unlikely to be fazed by threats of being jailed if he 
ventures to WA) 

Dr M.D. Nahan: He does not come here often. 

Mr B.S. WYATT: Probably a bit less often now, I daresay — 

that the judges on that bench would also take a dim view of the applicants being threatened with jail for 
bringing the matter to their attention. 

Nahan has tried to portray the intervention by the bar associations as being motivated by the prospect 
that the Bell Group gravy train -- the decades of litigation have cost more than $500m -- could continue. 
That, however, ignores the fact that the legislation was introduced literally on the eve of the key 
mediation. 

As an aside, the point was to introduce the bill on the eve of mediation. It appears as though—I have not read 
anything else in the media about it—the mediation that Bartholomeusz is talking about never happened in the 
end. My understanding is that no-one turned up. 

Dr M.D. Nahan: One showed up. 

Mr B.S. WYATT: It never happened basically, and then there was a second round last week in Singapore. 
I have not read anywhere that that was a success so I will assume it has not been, unless it is still working its way 
through the system. Bartholomeusz then goes on to write — 

More to the point, as the associations say, the WA Government is seeking to overturn long-established 
rights and the position of the courts -- the rule of law -- and instead give itself unfettered and coercive 
powers over other peoples’ property. 

The extraordinary actions of the WA Government and their implications for property rights and 
Australia’s reputation as a jurisdiction where the rule of law is inviolable ought to have generated 
enormous controversy among insolvency practitioners, creditors, legislators, lawyers and the judiciary. 

Hopefully the intervention of the bar associations will create greater visibility for the issues involved 
and generate a broader and deeper debate about the legislation and the quite fundamental principles and 
creditor protections it seeks to demolish. 

Earlier in his article, Bartholomeusz makes the key point—the legislation seeks to correct this—that the 
Insurance Commission of WA, SGIC, has a moral rather than a legal claim to the $1.7 billion, being a 
subordinated creditor.  

I note that section 564 of the Corporations Act allows consideration to be given to the risk taken by a funder—in 
this case the Insurance Commission of WA’s position—and a reward is effectively given for the taking on of that 
risk. Although the passage of this legislation seeks to displace the Corporations Act, it is my understanding that 
the Treasurer is still trying to capture section 564 of the Corporations Act by not only making that point, but also 
highlighting the fact that it does not matter whether ICWA’s position is legal or enforceable or whatever. It is 
trying to correct the fact that ICWA has a moral, rather than a legal, claim. I note that the State Solicitor is sitting 
at the back of the chamber. No doubt he would have the answer to this. I was given a briefing by the 
State Solicitor’s Office. I have with me the document from that briefing, which I will go through in a tick. It is 
incredibly complex. I do not pretend for a minute to understand all the moving parts—there appear to be a lot. 
Clearly, throughout the 1990s, and into the 2000s I assume, agreements were entered into by the Insurance 
Commission about continuation of funding or indemnifying. At some point, did ICWA fail to get adequate 
protections for the risk it was taking on? We are trying to correct that through the legislation. I think the 
legislation probably does that, unless it is knocked over by a superior court. One complaint that has been made is 
that we are using the unique power of the Parliament, which the Crown has, to solve a commercial issue. That is 
incredibly unique. It will set a precedent quite unlike anything that has been set around the nation. It is quite 
different from the James Hardie situation that I think the Treasurer referred to. I cannot remember whether he 
referred to it during the second reading. It was mentioned at some time as an example of where it has been done 
previously. 

I come to the briefing that was given to me by the State Solicitor. I am not going to read it all out. It was a very 
detailed briefing with detailed documents. Could the Treasurer explain to me what this flow of funds means? 
During consideration in detail I might ask the Treasurer about the various moving parts, and companies and 
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former companies involved in this. When I was reading Sykes a minute ago, it sounded quite simple. Bell took it 
over; took the money out—end of story. But when one goes through it, there are a lot more moving parts. 

Dr M.D. Nahan: Holmes à Court did nothing simple. 

Mr B.S. WYATT: No; that is something I have relearnt. They are my books, so obviously at some point along 
the way I have read them, but I have relearnt that Holmes à Court certainly had complex corporate structures. Of 
course, the transfer of the money from Bell did not go from Bell to Bond. As I said, those Brigitte Bardots—
those back-to-back loans—went through Markland House and a number of different companies. It went on and 
on. Paul Barry’s book The Rise and Fall of Alan Bond is very good. It outlines the fact that at that time the 
Australian Securities Commission, the equivalent of what is now the Australian Securities and Investments 
Commission, was starting to get onto Bond. The money had been transferred in and then a series of decisions 
were made afterwards to try to legitimise what had happened with the money, including, in the end, that they 
would “sell” the breweries to Bell. 

Dr M.D. Nahan: He also had “Tiny” Rowland in that. 

Mr B.S. WYATT: Yes, that is right. And Sykes goes through that, which is a most interesting read. 

Mr I.C. Blayney: When they were transferring the funds from Bell to the other company, there were companies 
in the Caribbean that — 

Mr B.S. WYATT: There were companies everywhere. One of the companies, Bell Group NV—the way I 
understand it; I may be wrong—was raising European money for Bond. I do not know whether the member for 
Geraldton received a briefing from the State Solicitor’s Office. Look at this graph—seriously! 

Mr I.C. Blayney: There are 48 million permutations of how all those companies can relate. 

Mr B.S. WYATT: Yes. One thing that happens here dictates things. The flow of money could go any which 
way. I assume that one reason we are trying to do this now is to avoid the $1.7 billion sitting in a bank account 
on the Terrace being moved into a bank account outside Western Australia. Once that happens, it is all over red 
rover, as they say. 

Treasurer, so that I understand it, it may be flicked off to consideration in detail; that might be easier. This is 
from the graph given to me by the State Solicitor headed “Implementation of Settlement” — 

Effectively what liquidator is proposing in Scheme based solution, but: 
• Scheme involves approval in every company through which money flows which has a creditor.  

• Creditors will be in classes.  

• Classes may block.  

There is incredible difficulty in working this through. That was the graph that I showed the house a minute ago. 
There is this huge potential problem, and along the way it is my understanding that the government’s concern is 
that each stage could effectively be subject to a legal challenge. I think that is the issue. As the Treasurer can see, 
I hope to have my questions answered when the State Solicitor is here during consideration in detail. If we 
follow the potential money flow through, we could potentially see the Insurance Commission end up with 
nothing or with around $1 billion, based on some of the assumptions that have been made in respect of this. 

I have outlined the history of Bell, but I have some statistics on the proceedings. A number of my friends, when 
we became articled clerks in 1997, spent a long time working on Bell litigation in one form or another, to the 
point that most of them actually got out of law! They said, “I’ve done this for this long” — 

Dr A.D. Buti: That was their only experience of the legal profession! 

Mr B.S. WYATT: That was their only experience of legal practice. I can understand why they got out of law! 
For many of those people, their experience of legal practice was basically collating documents. After spending 
five years at university, they spent 10 years collating documents, so I can understand their frustration with the 
law. 

Dr M.D. Nahan: But they were well paid. 

Mr B.S. WYATT: Perhaps not as well paid as some of their bosses. I think most of my friends came in before 
they were senior enough to enjoy the real cream from this litigation. They enjoyed watching their bosses get well 
paid as a result of this. 

It was the largest proceeding in Western Australian history and the second or third largest in Australian history. 
A two-year trial commenced in 2003 and ended in 2006. Judgement was handed down in late 2008. The 
liquidators won $1.6 billion and the banks appealed. The appeal was heard for two months. The liquidators’ win 
was increased to $2.7 billion. The banks appealed again to the High Court. The matter was listed for hearing and 
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then settled. The settlement figure was $1.7 billion but, importantly, the banks were effectively removed from 
the process. Bell Group NV’s status changed from subordinated to unsubordinated creditor. I imagine it was a 
win for BGNV to go from subordinated to unsubordinated creditor. It had a priority higher than the Insurance 
Commission, which had, and has always had, a subordinated position along the way. This legislation effectively 
corrects a commercial issue, which is controversial; there is no doubt about that.  

I refer to section 564 of the Corporations Act. This is again, for the benefit of my colleagues, worth reflecting 
upon for a minute. Even though we are displacing ourselves out of the Corporations Act, this legislation seeks to 
try to capture the rights contained in section 564 of the Corporations Act. It is a short section, “Power of Court to 
make orders in favour of certain creditors”, and it makes this point — 

Where in any winding up: 

(a) property has been recovered under an indemnity for costs of litigation given by certain creditors, or 
has been protected or preserved by the payment of money or the giving of indemnity by creditors; 
or 

(b) expenses in relation to which a creditor has indemnified a liquidator have been recovered; 

the Court may make such orders, as it deems just with respect to the distribution of that property and the 
amount of those expenses so recovered with a view to giving those creditors an advantage over others in 
consideration of the risk assumed by them. 

That is not an unreasonable position to take in court. Is the table that I received at the briefing sensitive in 
anyway? 

Dr M.D. Nahan: No. 

Mr B.S. WYATT: The State Solicitor provided us with an interesting graph. 

Dr M.D. Nahan: Is that the funding? 

Mr B.S. WYATT: Yes; and that is why I refer to section 564. It is difficult to see in the graph, but effectively 
the yellow section of the graph shows the Insurance Commission paying money for the litigation. The beginning 
of the graph is red, which shows the Bell Group NV payments. At the bottom, in purple, is a tiny graph that 
shows the Australian Taxation Office was involved early on. In 1999, BGNV and the ATO effectively fell out—
they made a decision to stop funding the litigation—but the Insurance Commission made the decision to 
continue to fund 100 per cent of the costs of the litigation. I remember this being a political issue on and off over 
the years—that is, the amount paid by the Insurance Commission. My notes here state that BGNV pulled out 
after spending about $22 million and the ATO spent significantly less than that. The ATO spent a small amount 
along the way. Interestingly, the ATO and BGNV effectively got free carriage, and even though the Insurance 
Commission was paying and paying and paying and BGNV and the ATO decided not to, they still had a stake in 
the end result. As I said a minute ago, BGNV went from a subordinated to an unsubordinated position while the 
Insurance Commission was always in a subordinated position. Even though BGNV stopped funding at the tune 
of $22 million in 1999, we find ourselves in a position now that BGNV probably has a superior right over the 
Insurance Commission that, as that graph shows, does not reflect the payment and support for the litigation. 
Hence this bill captures section 564 of the Corporations Act in its own format. Despite the controversy 
surrounding what we are doing here, as I said, the WA Parliament is setting quite a precedent, and it is trying to 
correct what happened in 1999. Perhaps the Insurance Commission should have been in a much stronger position 
in respect of its rights—that was a commercial decision—vis-à-vis the ATO and BGNV in particular and 
I imagine other creditors that were going to benefit ultimately from a final settlement 20 years down the track 
from the risk taken by the Insurance Commission, which is the WA taxpayer, in funding this litigation. 

I have spoken for longer than I thought I would. I am reflecting on the Bell Group Companies (Finalisation of 
Matters and Distribution of Proceeds) Bill 2015 and what is being set up. I will have some questions for the 
minister about the displacement process from the Corporations Act and whether that is something that the 
commonwealth government needs to agree to. I am not sure what the process is. 

Dr M.D. Nahan: Ask me that in consideration in detail. 

Mr B.S. WYATT: I figured that that would be the case, but I am interested in whether that is under the act. The 
displacement process is not common. I do not know whether we just state in this legislation that we are hereby 
displaced or whether there needs to be some form of agreement with the commonwealth government. We are 
effectively setting up a liquidation process, if you like, in which an authority will be created and an administrator 
will be appointed, and the creditors will get the right to prove their position and the administrator will make a 
decision at his or her sole discretion. I have made the point before that, interestingly, clause 36 of the bill will 
effectively try to resolve the legal weakness that the Insurance Commission has as a subordinated creditor. 
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Clause 36(3)(d)(iii) states that the authority, in making the recommendations for payment as compensation for 
providing that funding or indemnity, can have regard to — 

the extent of any risks assumed in providing that funding or indemnity (whether or not that indemnity is 
or ever has been enforceable); 

I think that recognises that there was some doubt in some of the agreements entered into by the Insurance 
Commission back in 1999 when it continued to fund this litigation, and we are trying to correct it, regardless of 
section 564 of the Corporations Act, in a much more sure way. All other property—I do not imagine there is any 
other property left other than the money; the $1.7 billion—is then forfeited to the state. 
I have gone through the offences and I have gone through the appeal or review and the concerns I have about 
that. I think that is a weakness in the bill. As I said, my concern is that we do not want this knocked over in the 
High Court and having effectively the actions of the administrator and authority compromised when we get to 
that point, when the High Court in 12 months from now can knock us over. That would be a disastrous outcome, 
and I want to spend some time on that because that is a significant weakness of the bill. As I said earlier, it is a 
brutal bill—a draconian piece of legislation—that creates retrospective criminal offences for a range of activities, 
which include people meeting to talk about how to amend the bill or taking something to the court to challenge 
it. There are those unique things in the bill. As the Law Society of Western Australia has pointed out and as 
Stephen Bartholomeusz has pointed out—I think he quoted the Australian Bar Association—the bill creates 
some issues around the separation of powers and potential executive overreach, as quoted by the Institute of 
Public Affairs. Some significant questions need to be raised, but ultimately I do reflect on a letter to the editor 
last week by A. Stevenson of Victoria Park. I am pretty sure that letter was written by Annette Stevenson, who is 
the wife of the late Bruce Stevenson. Bruce was the deputy mayor of the Town of Victoria Park, who stood 
against me in the by-election of 2006. Bruce has since deceased, sadly, but Annette wrote a letter to the editor of 
The West Australian and pointed out that this was motivated by the death of Alan Bond—of course there has 
been a lot of conversation about what his legacy is—and made the point referring to Bell. Annette and Bruce 
were clearly some of those minority shareholders in Bell who, frankly, got ripped off. 
Dr M.D. Nahan: Lost everything. 
Mr B.S. WYATT: Yes, lost everything. That caused quite a disruption in Annette and Bruce’s life, as she points 
out. I rarely read the letters to the editor, but this one caught my eye. She outlined the impact of what was a 
corporate play. People can read about that in the books of Trevor Sykes and Paul Barry, and they are interesting 
reading. Annette’s experience is a fine example of what happened to so many Western Australians when that 
fraud was perpetrated on the minority shareholders—a significant minority of about 47 per cent of the 
company—by Alan Bond in that raid on the Bell cash. There is that, more than anything else, combined with the 
fact that the Insurance Commission—that is the taxpayer—has taken all the risk on this over 20 years. The 
Insurance Commission shared some risk for a very short spell, until about 1999 when everybody else got out of 
funding this, and plodded on to finally get a settlement in 2013 that, if this bill is passed and if it is a valid piece 
of legislation in any potential future court actions that challenge it, will resolve this issue within 12 months of the 
authority coming into existence. As I said, I will seek to move some amendments for clarity around the 
administrator and the reports the administrator does and should do, because I think there should be some. No 
doubt, there will be further conversations about this in consideration in detail. 
MR J.R. QUIGLEY (Butler) [1.40 pm]: The shadow Treasurer described the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Bill 2015 in the same terms as some of the commentators 
have—that is, as a brutal piece of legislation. It extinguishes property rights, not on just terms, but on terms that 
suit the government on the day. The actions of this government in taking this step should surprise nobody given 
its form. From the outset, prior to the Liberal Party coming to government, as an opposition, as in the party, it 
left its roots, left its conservative principles at the door and did a flat out attack on the judiciary of this state. It 
did this in the area of mandatory sentencing and assaults on public officers, and in prosecuting that case said that 
the judiciary could not be trusted to come to proper sentencing regimes. As to lawyers, I remember one lawyer 
was singled out on that occasion for particularly harsh criticism—Mr Tom Percy, QC. I do not know why he 
attracted its ire for having the temerity to defend people in court. It was said that lawyers were doing this in the 
lust for money and to enrich themselves in defending those who were charged with assaulting public officers, 
and the judiciary in any event could not be trusted and it would have to go to the step of mandatory sentencing. 
In a very real way the government is outing the judiciary from the process of justice, as is happening with this 
bill before the chamber. In outing the judiciary without any regard to justice, the government has no regard to 
justice. We all remember that during a debate with the former Attorney General on mandatory sentencing I asked 
about people who were mentally ill. I asked: What about people who strike out because they have a personality 
disorder or a mental illness? Can that not be taken into account? It was put to me that I was trying to create 
circumstances in which well-heeled lawyers look for exceptions to avoid terms of imprisonment, and we got 
called soft on crime for that. What happened? The very first arrest involved a woman who was under mental 
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health escort by mental health workers and the police, who struck out and caused bodily harm to an officer by 
scratching his face. That very first example showed that justice had been given short shrift by this government in 
a quest for what it thought was good outcomes, and it would not repose confidence in the judiciary. 
I said this does not surprise me because the Liberal Party overall, for some while now, five or six years or maybe 
a bit longer, has taken on a stance of distrust of the judiciary. We see this in the federal sphere at the moment 
with the current debate on the revocation of Australian citizenship. 

The DEPUTY SPEAKER: Member, can you direct your remarks to the bill please. 

Mr J.R. QUIGLEY: I will. In that debate, the Liberal Party says things cannot be left to judges; they must be 
done by the actions of the executive. We come to this particular bill and it is the same. I was only pointing out 
the philosophical context by which a government arrives at this as a solution to a problem largely created by it. 
Why I say it was largely created by the government because we heard during the second reading speech by the 
Treasurer that this bill is to bring to an end a problem, a disgrace started by the Burke government during the 
1980s. That is not the nub of this problem before the Parliament today, but I will come to that in a moment. The 
problem today, which the shadow Treasurer mentioned in his contribution to the second reading debate, is that as 
a result of a number of contractual agreements that the Insurance Commission of WA entered into with other 
creditors for the funding of the litigation, it found itself in a disadvantaged position, and we will come to why in 
a moment. Those problems do not arise from the WA Inc years. This is another set of problems in the state that 
arose during the 1990s with these funding agreements. One could ask how we got to these funding agreements 
that left the state in a subordinated position, having carried the weight of the funding for so long. As far as I can 
tell, the Solicitor General, when he comes the table to advise the Treasurer, might be able to confirm that those 
original agreements were not handled by the State Solicitor’s Office’s but by a solicitor engaged by ICWA; I 
understand it was a small firm, not the State Solicitor’s Office. Nevertheless, ICWA, acting on the legal advice 
driven by the instructions it was given, then entered into these contracts, which have now exposed it, as the 
shadow Treasurer displayed in the graphs, to anything from zero to $1 billion depending upon the determination, 
if it goes to court, of the rights of the various parties under those contracts. The problem is: what happened in the 
late ’90s? Before all this money was spent, a recommendation must have gone to the cabinet of the day to go 
down this path and to commit these funds. 

Mr B.S. Wyatt: In 1999. 

Mr J.R. QUIGLEY: Yes, in Richard Court’s second term of government. 

Dr M.D. Nahan: Most of the money was expended under Gallop and Carpenter. 

Mr J.R. QUIGLEY: I know, but the contracts were written — 

Dr M.D. Nahan interjected. 

Mr J.R. QUIGLEY: I know, they went on to commit the government to the spending, but the contracts were 
written back then, and I am saying that I do not believe that it was the State Solicitor of the day, and certainly not 
the State Solicitor of today, Mr Evans, who had a hand in the construct of these contracts, which at the end of the 
day are the government’s contracts. They are the contracts the government committed to, and like in so many 
other instances—some of which I cited but was told by Madam Deputy Speaker not to go on with for too long—
the government said it would not wait for the courts or deal with the courts, it would out the courts. It would out 
them on mandatory sentencing, it would out them on immigration and it would out them on this, because the 
government wants the outcome the government wants and the legal process is an obstacle.  

I find it absolutely breathtaking that a conservative government would so attack, for whatever reason, one of the 
pillars of our democracy, not just by this legislation, but on so many fronts, and in doing so be slanderous of the 
legal profession. 

I remember WA Inc. I had a second-row seat. Counsel assisting was in the front row and I was in the second 
row. I remember it well. I sat there for two years, and of course I read all the reports. The core message that 
came out of WA Inc is that the government of the day bypassed and sought to out one of the important three 
pillars of our democracy. The government of the day decided to bypass this chamber—the legislature—and set 
up a number of off-budget entities through which dealings were done that this Parliament did not scrutinise or 
approve. The executive found ways to achieve its ends outside the true democratic process of coming to this 
Parliament and seeking authorisations and appropriations—indeed, that is why we are here today, in a sense. The 
big criticism made by the WA Inc royal commissioners was that the executive had bypassed the judiciary, which 
is one of the three pillars upon which our democracy is founded, the others being the executive and the 
legislature. 

It is as though nothing has been learnt from that, because we have a government today that says the solution to 
its problems is to bypass one of the other pillars of our democracy—the independent court system, or judiciary—
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and bring to this Parliament a bill that will cast aside all the contractual rights that the government of the day had 
entered into, with legal advice. Given the run of things, one could question that legal advice. It would perhaps be 
pertinent if the Treasurer would give an explanation to the Parliament of the basis of that original advice and 
why the government of the day accepted it. It would also be pertinent if the Treasurer would give an explanation 
of why the Insurance Commission of Western Australia did not use the State Solicitor’s Office and used instead 
a relatively small boutique firm, as it is called, to arrive at this contract. The lawyers who were acting for the 
other funders were skimmed. They ended up unsubordinated and the taxpayer-funded agency ended up 
subordinated. That was the outcome of that legal advice and those negotiations. 

The government is now saying that the way to deal with this is to bypass the regular way in which disputes are 
settled and take all the pieces off the table and institute the government’s own liquidation process. We note, as 
the Law Society of Western Australia noted, the apparent conflict of interest for the State Solicitor’s Office’s in 
the setting up of this scheme, because the State Solicitor’s Office is not only acting for one of the parties, but is 
also, under this legislation, the office to which the authority will turn for advice on distribution. The authority 
will be going for advice on distribution to the same office as the one that represents the litigant. Where does that 
leave the other entities that entered into contracts in 1999 requiring them to pay funds, without properly looking 
after the state’s interests at that time? Law Mutual would have a heart attack, but there could be a claim against 
those who proffered that advice and saw the state’s interests subordinated in the way in which they were after 
committing to such an expensive and ongoing funding process. 

As the shadow Treasurer has pointed out, the bill goes so far as to construct a criminal offence for any person 
who engages in a scheme to oppose this bill; and on the basis that this bill is not law and therefore has no force 
or effect at this stage, the Speaker advises that it does not stand in contempt of any privilege of any member of 
this Parliament. I can tell members that since this bill was tabled in this chamber, I have not met with any of the 
parties, because, once I have read this bill, if I were to meet with any of the parties, what would they want to do 
to me as shadow Attorney General? They would seek to persuade me to come into this chamber and oppose the 
bill, which would leave me liable for prosecution for a criminal offence. 

[Member’s time extended.] 

Mr J.R. QUIGLEY: The government extinguished property rights because it did not like some of the possible 
consequences of the contract that it had entered into. I am not talking about this government. As the Treasurer 
points out, there was a period of Labor governments between 2001 and 2008 that continued to fund the litigation 
on the basis of the contracts that had been drawn and executed in 1999. The incredible part of this legislation is 
that there cannot even be an appeal from any decision of the authority. What is not clear from the legislation is 
what will happen when challenged by way of an appeal generally. This government has demonstrated time and 
again that it has little regard for the independence of the courts. However, the courts are an institution that this 
government will turn to for protection. This government will not worry about spending money on lawyers when 
it comes to covering up documents concerning the MAX rail and the decision of the Information Commissioner 
to order the release of those documents. As pointed out by the member for Hillarys yesterday in that rather 
willing exchange between himself and the Premier, the same government that berates the efforts of the judiciary 
is now taking the taxpayers’ money to go to the Supreme Court of Western Australia to get a judge — 

Debate interrupted, pursuant to standing orders. 

[Continued on page 4536.] 
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